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1.
 – The EC Regulation n. 805/2004 of 21 April 2004 creating a European Enforcement Order for uncontested claims (EEO) seems to me one of the most important steps in the program of judicial cooperation in civil matters of the European Union
. The wide effort of the European institutions with the aim of creating an area of freedom, security and justice, through several regulations in civil procedure matters, is goeing towards a new level of effectiveness in the field of the EEO. Indeed, whilst the other regulations are the fruit of a revision and/or a transformation of pre-existing European or international conventions, the EEO regulation tries to reach a really new goal: ruling the possibility of avoiding the traditional (even if now more simple) proceedings of exequatur and granting European citizens the faculty of enforcing a decision (once certified) in every European State, regarding the matter of uncontested claims.     
Of course, such a task is a very difficult one. From a general point of view, adapting or transforming an existing convention (whose application is already well known in each Member State) is much easier than writing a completely new text, which of course encounters the doubts and the objecions of the different legal cultures involved. In the case of the EEO, the European legislator has tried to make a balance between the need for a deeper harmonization and the fears of national governments and, at the same time, between a stronger effectiveness and the many good reasons for the right of defence
. The result is not able to rouse too much enthusiasm and only the passing of time and practical experience will tell us something more.
Yet, nobody may have doubts on the importance of the regulation, which really deserves the attention, that European literature has given to it. My contribution, which is a small homage to a great European scholar, Konstantinos Kerameus, has only the aim of picking up some observations, in a light-and-shadow picture.     

2. – In application of the guidelines of European politics in the matter of civil procedure, defined in the conclusions of the Council meeting in Tampere on 15 and 16 October 1999
 and afterwards repeated on many occasions
, the regulation n. 805/04 puts the second stone in the building of the European enforcement order and in the progressive abolishment of the exequatur
. The first stone is the so-called visiting enforcement order, adopted in family matters by the regulation n. 2201/03
.

It would be unnecessary to underline the importance of a fluid circulation of judgments and a quick and effective enforcement of judicial decisions for the implementation of the internal market in Europe. Surely, the perspective is that of abolishing any kind of exequatur; the application of the Tampere programme has brought to a strong simplification of the exequatur proceedings, in the sphere of the regulation n. 44/2001 and, at the same time, to the commented regulation, dealing with the EEO for uncontested claims.

The essential contents of the regulation can be quickly described
. In civil matters (as defined in art. 2), judgments, court settlements and authentic instruments on uncontested claims (whose definition is given in art. 3) may be certified as European Enforcement Orders at the fulfilment of the requirements detailed in art. 6. The certification is issued by the national judge of the member State in which the judgment has been given: the certified judgment may be enforced in any member State without the need for the exequatur proceedings (which nevertheless may always be seeked by the creditor, according to the provision of art. 27). The creditor may enforce the judgment certified as EEO in the Member State of the enforcement at the same conditions as a judgment originally given in that country: of course, the enforcement procedure still remains ruled by the law of that member State
.

It may be useful to remark that a judgment may be certified as EEO, provided it is enforceable in the member State of origin (see art. 6, paragraph 1, a): but it is not required that the decision has obtained the efficacy of res judicata. This aspect has more than a consequence. First, it opens a space of control on the EEO, when the judgment has been appealed before the courts of the member State of origin. At the same time, if the requirement of non contestation is really respected, there will be no need to wait for the formation of res judicata (at least, in those legal orders, like Italy, where only the expiring of time for appeal makes the judgment, also when given in default, get the force of res judicata). The European legislator has therefore chosen the quickest way for certification, accepting the risk (which statistically ought to be rather small) of a possible following modification of the judgment.           
In general, it may be said that the European Council wished to obtain the abolition of the exequatur procedure in the Member State of enforcement, without full harmonization of procedural law but on the condition that certain procedural minimum standards are observed. Of course, it is necessary to examine case-by-case if the requirements for an EEO are met: at the end of the day, the EEO itself is the “passport” for enforcement in other Member States
. 

3. – Art. 6 of the regulation describes the requirements for certification of a judgment on an uncontested claim as EEO. I would like to address my attention to the fourth requirement.
When in November 2001 a group of Italian scholars gathered in Rome, with the aim of discussing the proposal of the Commission (and, somehow, give some input to the Italian delegation)
, I pointed out one problem. I thought that it might be dangerous, under the point of view of the right of defence, to obtain the delivering of a judgment in whatever European country, towards a defendant who, first, is obliged to defend himself before a foreign (even if European) court and, then, has no possibility to challenge the enforcement order. According to my opinion, it would be more suitable to grant the force of EEO only to a judgment on an uncontested claim delivered in the member state of the domicile of the debtor. This position depends upon the view, that European integration in civil matters means above all having litigation in the defendant’s country, playing the game with the rules of the defendant, but being quite sure, then, that no obstacle shall be put before the enforcement.

This idea was not shared by the Commission and the Council, but it somehow found hearing exactly in the point (d) of art. 6, in matter of protection of the consumer. In fact, in cases where the litigation relates to a contract concluded by a person (the consumer) for a purpose which can be regarded as being outside his trade or profession, the debtor is the consumer and the claim is uncontested within the meaning of art. 3.1 (b) or (c), the judgment may be certified as EEO only if it was given in the State of the debtor’s domicile.

It is obvious to look at such a rule in the general scenario of European protection for consumers
. But I still think that it is proper to read the rule also as a (partial) admission of the opportunity to admit an easier circulation of judgments and enforcement orders, when obtained in the domicile of the defendant: the rules about venue are an important piece of the due process of law.  
Indeed, the European legislator has surrounded the way which it has chosen (I mean, the obtaining of an EEO in the State of the creditor) of a lot of care: perhaps, too much care, in comparison to the effective goal of protection of credits. I would have preferred, as I repeat, a different choice: an EEO obtained only abroad, but through no other procedural rules, but those of the foreign legal order.          

4. – The notion of uncontested claim is obviously situated at the very heart of the EEO regulation. As the fifth “Whereas” suggests, this concept is linked to all the cases, where “the verified absence of any dispute by the debtor as to the nature or extent of a pecuniary claim” is given. In this regard, the European legislation wishes to give a meaning to the aptitude of the debtor: if the debtor does not challenge the claim of the creditor, no reason exists to avoid the enforcement of the related decision.

Yet, it is not sure that the EEO regulation is a new step forward, from this point of view, towards the harmonization of civil procedure law in Europe
, which is a goal considered by the art. 65 of the EC Treaty
. 

In fact, on one hand, no problem arises when the debtor has openly agreed about the existence of the credit (art. 3, points a) and d). In this case, the will of the debtor has been duly expressed, the lack of contestation is full and the eventual decision of the national court is no more than taking notice of the position of the parties, without any verification. But, from the other side, the difficult point is the one regulated by art. 3, letters b) and c). According to letter b), a claim is uncontested when the debtor has never objected to it during the court proceedings; and according to letter c), a claim is uncontested if the debtor has initially objected to the claim, but afterwards has not appeared or been represented at a court hearing regarding that claim. Now, in both situations, the efficacy of the conduct of the debtor is ruled by the law of the member State of origin (which is the State where the judgment has been given). In the case of art. 3 (b), the national law defines the procedural requirements, in compliance with which it is possible to adfirm that the debtor has not objected to the claim. In the same way, in the case of art. 3 (c), the national procedural law defines when and under which conditions the behaviour of the debtor should amount to a tacit admission of the claim or of the facts alleged by the creditor.

It is well known that silence before the court has different meanings and consequences in the different European legal orders. In some countries, silence means admission; in other countries (among which, Italy) silence means no admission and the burden of proof fully remains on the shoulders of the claimant. The judgment in default is quite differently ruled in different States.

This scenario leads to three remarks.

First, it makes my original opinion stronger, in order to consider it opportune to limit the efficacy as EEO only to the judicial decisions obtained in the member State of the debtor. Defending himself before his national judge, the debtor (or at least his lawyer) is fully aware of the consequences of his conduct in the proceedings. When his silence means admission, one may be reasonably sure of the recognition of the efficacy as EEO of the following judicial statement. 
Secondly, the choice of the regulation n. 805/04 gives more opportunities to the creditors, claiming before a member State where silence means admission: it is clear that the space of non-contestation is wider than in other States, where silence has not such a meaning. From this point of view, the regulation does not help approximation of procedural law, but maintains the existing differences and somehow introduces further discrimination.

Yet, in the third place, one must admit that the EEO regulation gives a powerful indication, in favour of the effects of the behaviour of conscious silence before the courts. Perhaps, it is possible to perceive a general movement in Europe, towards the idea that the defendant should directly object the claims of the plaintiff and that any lack of contestation means an admission of the position of the claimant, provided the defendant has had the faculty to arrange his defence fairly
. It seems to me that Italy is also taking some steps in this direction, looking both at the legislation and at the judgments of the courts
. 
If this statement is correct, the regulation should be interpreted, even respecting the different choices of the national laws, in a way that may give the widest efficacy as possible to the lack of an open contestation to the claim
. So, it is possible to stress the harmonizing effects of the regulation more, than the still remaining differences among the national legal orders. 

5. – The scope of the commented regulation is to abolish the exequatur proceedings, when the claim is really uncontested. The existence of contestation, even partial, brings the case fully out of the range of the regulation.

Indeed, the first draft of the regulation was quite hasty about the problem of possible mistakes in the certification of a judgment as a European Enforcement Order. The final text, on the contrary, takes in account the case of a mistake and gives the debtor further protection, which seems to me a correct application of the great principles of the due process of law, recognized by art. 6 of the ECHR and by art. 47 of the Charter of fundamental right of the European Union
.  

Two chances of challenging the certification are admitted, despite the proud declarations of art. 5 (“without any possibility of opposing its recognition”) and of art. 10.4 (“no appeal shall lie against the issuing of a EEO certificate”).
These possibilties of protection are the so-called rectification or withdrawal of the EEO certificate (art. 10). The debtor may sue the court of the State which issued the certificate (by means, I suppose, of an ordinary claim), demanding either the rectification (where, due to a material error, there is some discrepancy between the judgment and the certificate), or the withdrawal (when the certification was “clearly wrongly granted”). The national judge shall decide, after hearing the creditor, who might strongly object to the demand of the debtor. The space of the notion of material error may be limited (including only cases of a true misunderstanding or a transcription mistake), but the concept of “clearly wrongly granted” certification overwhelms the aims of the legislator. In my opinion, every case of non-compliance with the regulation might give the debtor the faculty of demanding the withdrawal; besides, no time limits are established, so that the question may arise at every moment, until the judgment has been completely enforced. I think that the European legislator has introduced (I repeat, despite the wording of the text, quoted above) a kind of appeal, whose object is not the judgment in itself, but the aptitude of the judgment to be enforced without the previous exequatur.     

It is easy to understand that the withdrawal of the EEO certificate would compel the creditor to begin the proceedings of exequatur and wait for the beginning of the enforcement. Meanwhile, the creditor suffers the danger of possible unfair behaviour of the debtor, who could take away the goods, hiding them from the due enterprise of the creditor. 
It must be noted that art. 23 introduces the faculty of a stay or a limitation of the enforcement, connected with both cases of appeal against the judgment before the national court, on one hand, and the two aforesaid cases of rectification and withdrawal, on the other. The national judge of the enforcement, upon application by the debtor, may (a) limit the enforcement proceedings to protective measures, (b) make enforcement conditional on the provision of such security as it shall determine, or (c), under exceptional circumstances, stay the enforcement proceedings. Here, once again, the European legislator uses the tool of interim and/or provisional measures, with the aim of granting a certain degree of protection to the creditor, exactly in those cases, in which the enforcement order might be seriously attacked by the debtor. At the same time, it seems to acknowledge the nature of appeal to the cases ruled by art. 10 of the commented Regulation.
6. – According to my view, fixing minimum standards is the best way for the approximation of procedural law in Europe. European procedural systems are still quite different and there is no real need (even if it were possible) to reach a compete unification
. On the other hand, it is obviously necessary to get a sufficient level of harmonization, in order to enable a European lawyer, formed in one of the member States, to understand the machinery of the civil proceedings before the courts of each other member State. The example of international arbitration is quite interesting about this point: the national laws and the procedural regulations of each arbitration institution are all different, but, at the same time, they are all so similar, that managing an arbitration case abroad is usually easier for a lawyer, than managing proceedings before a foreign State court.

Now, the approximation through minimum standards comes very correctly from the case law and the precedents of judiciary, above all the European Court of Justice. In fact, such statements establish a minimum level of protection, but at the same time let each national order fully free to take its own decisions. After Factortame (it is only an example)
, each European citizen has the right to challenge an administrative decision because of a breach in the EU legal order, but the way to do it may correctly remain a different one in every country
.

Some more problems arise when the European legislator intervenes directly, by the means of the regulations. Everybody remembers the debate about the opportunity or not to change the Brussels convention of September 27, 1968 into a regulation, instead of conserving the form of a renewed convention. Certainly, the regulations ensure more uniformity (also looking at the joining of new Member States), but somehow they do not respect harmonic growth of the European approximation. This is why the regulations themselves usually give Member States wide scope to be fulfilled with national choices, which sometimes may be even quite opposite (I am thinking above all of the regulation n. 1348/2000 about service abroad of judiciary acts). But when a regulation is not uniformly applied, it loses much of its force and of its meaning
. So, when the legislator decides to follow the path of a regulation, it ought to be so brave as to admit no exception; nevertheless, in some cases it would be better to avoid the form of the regulation and choose a more flexible instrument
.

In this order of views, the provision in the EEO regulation of procedural minimum standards, whose observance is a condition for the certification of a judgment obtained in the case of art. 3 (1) (b) and (c) (i.e., as we explained, when the non-contestation is only supposed through the evaluation of the silent conduct of the debtor), seems to me a bit equivocal. In fact, here the minimum standards come down as a forced decision; they are too generic to build up common proceedings and too specific to be easily accepted in the different legal cultures. I quote only one point. Art. 14 establishes that serving the document instituting the proceedings or/and any summons to a court hearing, may have been effected to the debtor also by deposit of the document in the debtor’s mailbox. From an Italian perspective, that really seems too much: perhaps, a generic reference to a “duly served” document (with the correct interpretation of the Court of justice) would better achieve the goal.             

7. – Regulation n. 805/2004 offers a new example of a particular European style in the civil judiciary: I refer to the use of standard forms, which is practiced for every single step of the concrete application of the regulation.

The standard forms are a constant output of the European legislation in civil procedure matters, having been applied in other main EC regulations too. Surely, they obey a practical necessity: the different languages and, even more, the unequal meaning of law notions in the different legal orders (which sometimes make a proper translation absolutely impossible), suggest expressing a notion by filling in a small square or writing an indication near a number, that may be easily compared and translated into the correspondent language of the member State of the enforcement.

Yet, it is my opinion that the phenomenon of standard forms may not be reduced to practical management only. It means a new – and perhaps, not always better – style of legal wording: the concepts may not be expressed so freely as one would like, with all the necessary words and the opportune tones, but must be compressed within a small square, within a dry choice between yes or no, within the short space for the answer to a question. The method of standard forms is particularly fit for electronically managed proceedings, but it surely makes legal language a bit poorer
.

Besides, the forced correspondence of number and squares might carry on a kind of harmonization: at last, it will be easier translating words into a different language
, overcoming the deep cultural differences which are often a true obstacle, for a learned lawyer, to find a proper translation
.
8. – According to an important reading, art. 47 of the European Charter of Fundamental rights would add to the guarantees of the art. 6 ECHR, above all, the right of every citizen to be duly informed and counselled, even before the beginning of the case
. The right of defence seems to be widened: it goes out of the specific stage of litigation before the courts and touches the decision itself to begin or not a case, or to resist or not a claim.

This reading is widely confirmed by the tendence of the European regulations to include rules, having the aim to give the due information to the parties. Also the commented regulation takes care of the problem of information, in this case mostly in favour of the debtor.

From this point of view, art. 16 must be underlined, which includes, as a relevant minimum standard in the cases of art. 3 (1) (b) or (c), some provisions, which somehow add further requirements to the contents of an ordinary national claim. For instance, point (C) seems interesting to me, relating to the interest rates and the indication of the period for which interest is sought.

Even more interesting is the provision of following art. 17, which certainly goes beyond (for instance) the contents of an Italian claim for injunction, as ruled by art. 633 of the Italian civil procedure code. In fact, the debtor shall be informed about: a) the procedural requirements for contesting the claim, including, inter alia, the time limit for contesting the claim in writing or the time for the court hearing, the name or the address of the institution which to respond to or which to appear before, and, finally, whether it is mandatory to be represented by a lawyer; b) the consequences of an absence of objection or default of appearance.

Articles 29 and 30, on the other hand, aim to help the construction of a complete system of public information. Each communication is included, also through the European judicial network in civil and commercial matters, in the Atlas of European judiciary, which every citizen and, above all, every lawyer, may easily consult. Of course, the goal of enabling citizens or enterprises to get information directly (without the help of a lawyer) seems to be realized more in theory than in practice.

Yet, information does not mean culture. One thing is the diffusion of good information, which is well supported by this and the other European regulations and another and different thing is the growth of a common law culture. The role of legal education should never be underlined enough. 
9. – Even if European regulations are to be directly applied in each national legal order, the need for a national legislation, with the aim to make their application easier, is widely felt. Indeed, in many cases the regulations expressly avoid ruling each detail
, just to let the national legal orders fill the gaps, in observance of the principle of subsidiarity and with right respect for the single national cultures. In some cases, such a work has been done
; in my opinion, it is always fit that a national ruling may give implementation to the European law statements. 

Referring to the commented regulation, it is useful to quote the very early Spanish example. Act n. 19, passed on 2006, June 5, introduces a new disposition in the Ley de Enjuiciamiento Civil, with the purpose of making some points of the application of the regulation n. 805/2004 clear
. For instance, it is established what kind of action shall be brought by those who want to demand the rectification or the withdrawal of a EEO certificate, according to art. 10; besides, the possibility of challenging the denial of a notary to certify an authentic instrument such as EEO is ruled, according to art. 25.

I cannot discuss the opportunity of these provisions inside the Spanish system, but I think that these rules surely help the efficacy of the regulation, since they open a clearer way of protection of rights, where many a doubt might arise about the definition of proceedings and venue. More in general, the cooperation between the member States and the European Union in a delicate field like civil justice, where the division of powers is not so clear, would really suggest a policy of active intervention of the national legislator, which does not mean an invasion of the space reserved for the European institutions, but only the wish to have the procedural regulations concretely applied and not only living on paper.         

10. – Few short remarks before concluding this contribution.

The EEO regulation is expected to help European civil justice to get a quicker enforcement of judgments, in all cases where the debtor does not contest the right of the claimant, but only has a practical difficulty to fulfil his obligations. Surely, this goal is important and the idea to make the trade relationships easier all over the Union deserves full approvation.

Yet – as the observations above should have demonstrated – the commented Regulation seems able to improve European cooperation in civil matters only very partially. On one hand, the Regulation is too complicated for such a goal. The level of complexity of the minimum standard rules is very high: too high indeed, since we are discussing here only an uncontested (provided it is really uncontested) claim. Experience shall tell us whether the creditors will use the EEO regulation, preparing and serving their claims in such a way, to enable the following decisions to be certified as EEO, or they will go on with their usual proceedings and then use the simplified exequatur procedure, granted by the regulation n. 44/2001
.

On the other hand, my opinion is that mature European judicial cooperation shall bring more to the circulation of litigation, than to the circulation of the judgments (or, in this case, of the enforcement orders)
. The mutual trust in the working of justice, even if with the full awareness of the different conditions of the judiciary in each State, ought to suggest to the firms to seek for protection abroad
. As a firm usually sells its wares in other countries, so it should claim the recovery of credits in that country. The organization of lawyers should always include a European network of colleagues.

Yet, this landscape is far from being current, not only because of the factual situation of justice in the different European States. The key-word is “trust”: in my opinion, the EEO regulation shows little trust and still prefers to follow the path of national protection, trying to obtain quicker enforcement, but paying the price of a lot of heavy conditions, which might reduce the appeal of the new rules.

Really, one must bear in mind that the different legal cultures may not be swept away and that Europe must be built step by step, with the daily hard work of men who prepare (by teaching, studying and working together) the conditions for an effective mutual trust, which is the only way to harmonization. I think that one of these men is Konstantinos Kerameus.            
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� About art. 65 of the EC Treaty, in addition to the contributions quoted in the footnote above, see BASEDOW, The communitarization of the conflict of laws under the Treaty of Amsterdam, in Common Market Law Review, 2000, p. 687 et seq.; REMIEN, European Private International Law, the European Community and its emerging area of Freedom, Security and Justice, ibidem, 2001, p. 53 et seq.; LABAYLE, Le Traité d'Amsterdam. Un espace de liberté, de securité et de justice, in Revue trimestrielle de droit européen, 1997, p. 862 et seq.    





� See CORREA DELCASSO, Le titre exécutoire européen et l’inversion du contentieux, in Revue internationale de droit comparé, 2001, p. 61 et seq.


� See above all the new art. 13 of the Italian act n. 5, January 17, 2003, in matter of companies proceedings. 


� An Italian practical application of this method leads me to say that the lack of opposition towards an Italian order of payment (“decreto ingiuntivo”: art. 633 of the Italian civil procedure code) means no objection to the claim, according to art. 3 (b) of the EEO regulation.


� See ANDERSSON, Il diritto a una tutela giurisdizionale effettiva nell’ordinamento svedese: i molti nodi di una sofferta europeizzazione, in TARUFFO-VARANO (editors), Diritti fondamentali e giustizia civile in Europa, Torino, 2002, p. 1 et seq.


On the Charter of fundamental rights of the EU, see TROCKER, La Carta dei diritti fondamentali dell'Unione europea ed il processo civile, in Rivista trimestrale di diritto e procedura civile, 2002, p. 1171 et seq. 


� About the specific point of the relationships between EU law and procedural autonomy of the member States, see, inter alia, KAKOURIS, Do the Member States possess judicial procedural "autonomy" ?, in Common Market Law Review, 1997, p. 1389 et seq.; PRECHAL, Community law in national courts: The lessons from Van Schijndel, ibidem, 1998, p. 681 et seq.; VAN GERVEN, Of rights, remedies and procedures, ibidem, 2000, p. 501 et seq.; RODRIGUEZ IGLESIAS, Sui limiti dell'autonomia procedimentale e processuale degli Stati membri nell'applicazione del diritto comunitario, in Rivista italiana di diritto pubblico comunitario, 2001, p. 5 et seq.; SAGGIO; Incidenza della giurisprudenza della Corte di giustizia sulle norme processuali nazionali, in Corriere giuridico, 2001, p. 114 et seq.; HESS, Die Integrationsfunktion des Europäischen Zivilverfahrensrecht, in IPRax, 2001, p. 389 et seq.


Among the critical voices about harmonization, see SCHACK, Wechselwirkungen zwischen europäischem und nationalem Zivilprozessrecht, in Zeitschrift für Zivilprozess, 1994, p. 279 et seq.; ID.,  Rechtsangleichung mit der Brechstange des EuGH - Vom Fluch eines falsches verstandenen Diskriminierungsverbot, ibidem, 1995, p. 47 et seq.; HOSKINS, Tilting the Balance: Supremacy and National Procedural Rules, in European Law Review, 1996, p. 365 et seq.; SZYSZCZAK –  DELICOSTOPOULOS, Intrusion into National Procedural Autonomy: The French Paradigm, ibidem, 1997, p. 141 et seq.;  HIMSWORTH, Things Fall Apart: The Harmonisation of Community Judicial Protection Revisited, ibidem, 1997, p. 291 et seq.; HARTLEY, Unnecessary Europeanisation under the Brussels Jurisdiction and Judgments Convention: the case of the Dissatisfied Sub-Purchaser, ibidem, 1993, p. 506 et seq.


� I refer to the judgment of the Court of Justice, Factortame, June, 19, 1990, case 213/89, in ECR, 1990, I, p. 2433 et seq. Some quotations about the debate in Italian literature: CARANTA, Effettività della garanzia giurisdizionale nei confronti della pubblica amministrazione e diritto comunitario: il problema della tutela cautelare, in Foro amministrativo, 1991, p. 1889 et seq.; CONSOLO, L'ordinamento comunitario quale fondamento per la tutela cautelare del giudice nazionale (in via di disapplicazione di norme legislative interne), in Diritto processuale amministrativo, 1991, p. 261 et seq.; MUSCARDINI, Potere cautelare del giudice nazionale in materie disciplinate dal diritto comunitario, in Rivista italiana di diritto pubblico comunitario, 1991, p. 1057 et seq.; SICA, Diritto comunitario e giustizia amministrativa: prime riflessioni a margine di una recente sentenza della Corte di Giustizia della Cee, in Rivista di diritto processuale, 1991, p. 1119 et seq.  


� See WEYER, Gemeinschaftsrechtliche Vorgaben fur das nazionale Zivilverfahren, in Europarecht, 2000, p. 145 et seq. 


� The problem of the uniform application of the EU regulations regarding the matter of civil cooperation is made more difficult because of the hard limitations still existing to the machinery of preliminary rulings under art. 68 of the EC Treaty. Even if European constitution should re-open the possibility of an almost general application of the ordinary rules on preliminary rulings (see art. III-369), now as now only the courts, against whose decisions there is no judicial remedy under national law, are entitled to propose a preliminary question to the Court of Justice. That means a remarkable diminution of the chances for a private litigator to see his case brought before the Court of Luxembourg. For more detailed observations on this point, see, if you like, BIAVATI, Diritto processuale dell’Unione europea, Milan, 2005, p. 435-441.      


� See, if you like, my point of view in BIAVATI, Is flexibility a way to the harmonization of civil procedural law in Europe ?, in CARPI-LUPOI (ed), Essays on transnational and comparative civil procedure,  Turin, 2001, p. 85 et seq.





� See, if you like, BIAVATI, Europa e processo civile. Metodi e prospettive, Turin, 2003, p. 111-115.


� See CAPONI, Interpretazione, traduzione e comparazione, in Rivista trimestrale di diritto e procedura civile, 2006, p. 131 et seq. 


� The question of language is really very important in the European Union. See, inter alia, HEUSSE, Le multilinguisme ou le défi caché de l'Union européenne, in Revue du Marché commun, 1999, p. 202 et seq.; YASUE, Le multilinguisme dans l'Union européenne et la politique linguistique des Etats membres, ibidem, 1999, p. 277 et seq.; SEVÓN, Languages in the Court of Justice of the European Communities, in Scritti Mancini, Milano, 1998, II, p. 933 et seq.; RAFFAELLI, Le lingue nell’ordinamento comunitario, in Rivista italiana di diritto pubblico comunitario, 2005, p. 697 et seq.


� See CARPI, Prime considerazioni sulle garanzie processuali della Carta dell’Unione europea, in TARUFFO-VARANO (editors), note 18 above, p. 219 et seq. I fully share this opinion.


� This point must be connected with the aforesaid observations about flexibility in the European legislation, at paragraph 6.


� See, f.i., the new Buch XI of German Zivilprozessordnung, which entered in force on January, 1st, 2004; the articles 688-9, 688-10 e 688-11, inserted into French n.c.p.c. by the (decree) n. 1436, December, 3rd, 2002; the British Rules 34.22, 34.23 e 34.24,  included by a specific Amendment in 2003. 


� The Spanish wording of the Act is “Ley 19/2006, de 5 de junio, por la que se amplían los medios de tutela de los derechos de propriedad intelectual e industrial y se establecen normas procesales para facilitar la aplicación de diversos reglamentos comunitarios”. 


About the Spanish system, see BONACHERA VILLEGAS – SENÉS MOTILLA, La aplicación del título ejecutivo europeo en el sistema procesal español, in La Ley, n. 6341, 2005.


� About the exequatur proceedings in EC Regulation n. 44, see KENNETT, The Enforcement of judgments in Europe, Oxford, 2000, p. 217 et seq.; CRIFO’, n. 2 above, p. 201 et seq.; in Italian literature, see MERLIN, Riconoscimento ed esecutività della decisione straniera nel Regolamento "Bruxelles I", in Rivista di diritto processuale, 2001, p. 433 et seq.; SALERNO, Giurisdizione ed efficacia delle decisioni straniere nel regolamento (CE) n. 44/2001, 3°, Padua, 2006, p. 299 et seq.  


� See, if you like, BIAVATI, Notificazioni e comunicazioni in Europa, in Rivista trimestrale di diritto e procedura civile, 2002, p. 547-551.


� When I speak of different conditions, I think above all of the time required to obtain a judgment, the costs of the proceedings and of the assistance of the lawyers, the organization of the judiciary. If some steps have been made in the direction of harmonization of procedural law, almost nothing has been possible to do in these other, very important fields. 
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